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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PONELL, Special Trial Judge: This case is before the Court

on petitioner’s notion for reasonable litigation costs pursuant



- 2 -
to section 7430 and Rul es 230, 231, and 232,! filed April 14,
2000.

Nei t her party requested a hearing, and the Court concl udes
that a hearing is not necessary for the proper disposition of
this notion. Although sone facts appear in dispute, those facts
are essentially irrelevant to our resolution of this matter.

FI NDI NGS OF FACT

At the tine the petition was filed petitioner resided in
Macedoni a, GChi o.

Quild Mortgage Co. (CGuild) issued petitioner a Form 1099-A,
Acqui sition or Abandonment of Secured Property, and a Form 1099-
C, Cancellation of Debt, for petitioner’s 1996 taxable year. The
Form 1099- C i ndi cated cancel l ati on of debt income of $36, 865.
Petitioner did not include this anount in income on his 1996
Federal incone tax return.

Respondent mailed a CP2000 |etter (comonly known as a 30-
day letter) to petitioner on January 13, 1998. The letter
proposed to increase petitioner’s 1996 taxable inconme to reflect
incone fromthe cancell ation of the debt. The proposed increase
resulted in an additional tax liability of $11,105 and the
i nposition of an accuracy-rel ated penalty under section 6662 of

$2, 221.

1 Unl ess otherwi se i ndicated, section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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The letter stated that the proposed inclusion of
cancel l ati on of debt incone was the result of third-party
information, specifically referencing the Form 1099-C received
fromQ@iild. The letter set forth in detail the procedures for
petitioner to foll ow should he choose to contest the proposed
changes. The letter also stated that petitioner’s response was
requi red by February 12, 1998, and that if petitioner failed to
respond by February 12, 1998, respondent would presune that the
proposed changes were correct and issue petitioner a notice of
defi ci ency.

Petitioner retained the law firm of Brouse McDowell on March
27, 1998. No response to the 30-day letter, however, was
submtted to respondent. On April 22, 1998, respondent issued a
notice of deficiency to petitioner based on the changes proposed
in the 30-day letter. On July 23, 1998, Jeffrey W Leonard (M.
Leonard), an attorney with Brouse McDowell, filed a petition on
behal f of petitioner with this Court. The petition alleged that
petitioner was insolvent at the tine the debt was cancel ed and,
therefore, no incone was recogni zed. See sec. 108.

Petitioner never requested an Appeals Ofice conference
before the filing of his petition with the Tax Court. Wen M.
Leonard was offered a conference by Appeals Oficer John Mazur
during a tel ephone conversation on Septenber 17, 1998, the offer

was declined. Instead, M. Leonard prom sed the Appeals officer
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that he woul d provi de respondent docunentation proving
petitioner’s insolvency at the tinme of the cancellation of the
debt .

Despite the Appeals officer’s followp attenpts to contact
M. Leonard by tel ephone on October 16, 1998, and by letter dated
Cct ober 28, 1998, M. Leonard failed to provide the prom sed
docunentation relating to the alleged insolvency. On January 20,
1999, Associate District Counsel Dennis Driscoll sent M. Leonard
a letter seeking to explore the possibility of settlenent and
again requesting the information relating to petitioner’s
i nsol vency.

On January 29, 1999, Robert M Stefancin (M. Stefancin),
another attorney with Brouse McDowel |, infornmed the Appeals
officer that M. Leonard was no longer with the firm M.
Stefancin requested additional tinme to enter an appearance SO
that he could respond to the letter sent by M. Driscoll. As of
February 23, 1999, M. Leonard remained the attorney of record,
and no other attorney had filed an entry of appearance. The
Appeal s officer never received the informati on or docunentation
prom sed regardi ng the insolvency issue. On February 23, 1999,
the case was transferred to the District Counsel’s Ofice. A
letter was sent to M. Leonard informng himof this action.

On February 24, 1999, John M Tkacik (M. Tkacik), an

attorney with the Ofice of District Counsel, left a tel ephone
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message for M. Leonard. On February 26, 1999, M. Leonard
returned M. Tkacik’s tel ephone call. During the ensuing
conversation M. Leonard was inforned that: (1) Respondent was
not permtted to contact petitioner directly because of M.
Leonard’ s entry of appearance, (2) the case was cal endared for
the Tax Court trial session in Ceveland, Chio, conmencing on
April 26, 1999, and (3) a conference should be scheduled to
conply with the Branerton? requirenments. M. Leonard stated that
he woul d di scuss the matter with his client and with M.
Stefancin, and indicated that he m ght w thdraw as attorney of
record.

On March 1, 1999, M. Leonard called M. Tkacik to inform
himthat the necessary docunents for his wthdrawal as attorney
of record as well as the necessary docunents for substitution of
counsel would be prepared and filed. To date, no w thdrawal as
attorney of record by M. Leonard has been received by the Tax
Court. R chard F. Battagline (M. Battagline), another attorney
at Brouse McDowel |, entered an appearance in this case on March
8, 1999.

During a tel ephone conference between Messrs. Tkaci k and

Battagline on March 19, 1999, M. Battagline raised the issue

2 See Branerton Corp. v. Conm ssioner, 61 T.C. 691
(1974), requiring that parties nake reasonable infornmal efforts
to obtain needed information voluntarily before resorting to
formal discovery.
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whet her an erroneous Form 1099-C had been issued because the debt
di scharged was nonrecourse (the erroneous Form 1099-C issue).
M. Tkaci k requested information to support this argunent as well
as reiterated respondent’s request for docunentation regarding
t he insol vency issue. Sonme docunentation was forwarded to M.
Tkaci k on March 31, 1999. M. Tkacik found the docunentation
failed to prove petitioner’s insolvency and did not address the
erroneous Form 1099-C i ssue. Additional docunentation was
received by M. Tkacik on April 13, 1999. M. Tkacik found that
this additional docunentation again failed to substantiate the
i nsolvency claimand failed to address the erroneous Form 1099-C
i ssue.

Finally, in a conference call conducted on April 16, 1999,
M. Battagline set forth argunents of |law and facts sufficient to
set the basis for determning that the Form 1099-C was erroneous.
On April 22, 1999, M. Battagline filed a notion for |eave to
anend petition and notion for continuance of trial, which the
Court granted.

Correspondence resunmed between the parties beginning July
14, 1999. M. Battagline provided M. Tkacik with | egal
argunments establishing that the cancel ed debt was nonrecourse.
M. Tkaci k reached the sane concl usion and, on Septenber 8, 1999,

informed M. Battagline.
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The final issue involved petitioner’s treatnent of the
cancel ed nonrecourse debt. On Septenber 8, 1999, M. Tkacik
informed M. Battagline that respondent was now treating the
matter as a taxabl e exchange under section 1001 and that
respondent therefore needed docunentation regarding petitioner’s
basis in the property. On Novenber 29, 1999, M. Battagline
contacted M. Tkacik, stating that the required docunentation
woul d be furnished. M. Tkacik received the docunentation on
January 6, 2000. After an initial disagreenent over the tax
treatnent of the exchange and on the basis of additional
informati on recei ved by respondent on February 18, 2000,
respondent conceded the case on February 24, 2000. On April 14,
2000, the parties filed a stipulation of settlenent. On the sane
date, petitioner’s notion for litigation costs of $15,778.29 was
filed.

OPI NI ON

Section 7430 provides that, in any court proceedi ng brought
by or against the United States, the “prevailing party” may be
awar ded reasonable litigation costs if the “prevailing party”
est abl i shes that he exhausted the adm nistrative renmedi es
avai l able wthin the Internal Revenue Service and did not
unreasonably protract the proceedings. See sec. 7430(b)(1), (3).
For petitioner to qualify as a “prevailing party” for purposes of

section 7430, it nust be established that: (1) The position of
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the United States in the proceeding was not substantially
justified; (2) petitioner substantially prevailed with respect to
either the anount in controversy or wiwth respect to the nost
significant issue presented; and (3) petitioner net the net worth
requi renents of 28 U S. C. section 2412(d)(2)(B) (1994) at the
tinme the petition was filed. Sec. 7430(c)(4). Respondent has

t he burden of proving that the position of the United States was
substantially justified, and petitioner bears the burden of proof
wWth respect to all other requirenents. See sec. 7430(c)(4)(B)

Rul e 232(e); Maggi e Managenent Co. v. Conmm ssioner, 108 T.C. 430,

437 (1997).

Respondent concedes that petitioner substantially prevailed
Wth respect to the anobunt in controversy, and that petitioner
met the net worth requirenents. Respondent maintains, however,
that respondent’s position was substantially justified, that
petitioner failed to exhaust his adm nistrative renedies, and
that petitioner unreasonably protracted the proceedings. The
requi renents of section 7430 are conjunctive; therefore, failure
to nmeet any one of the requirements will preclude an award of

costs. See Mnahan v. Conm ssioner, 88 T.C. 492, 497 (1987).

While we have great difficulty with petitioner’s argunent that
respondent’ s position was not substantially justified, we do not

believe that it is necessary to reach that question. |In our
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view, petitioner did not exhaust his adm nistrative renedi es, and
we find no reason to delve into the other requirenents.

Petitioner never requested an Appeals conference with
respondent al though such a conference was avail able. Section
301. 7430-1(b) (1), Proced. & Adm n. Regs., provides that, where an
Appeal s conference is available, admnistrative renedies are
exhausted only when the taxpayer (1) participates in an Appeals
conference before petitioning this Court, or (2) requested such a
conference (as applicable herein by filing a witten protest with
respondent) and had his request denied. See Lloyd v.

Commi ssioner, T.C. Meno. 2000-299;: see al so Swanagan V.

Comm ssioner, T.C Meno. 2000-294. Additionally, after filing

the petition, petitioner was contacted by the Appeals officer and
of fered a post-petition Appeals conference. Petitioner declined
the opportunity to participate in the offered Appeal s conference.
Petitioner asserts that he woul d have provi ded docunentation
to respondent sufficient to satisfy the exhaustion of
admnistrative renedies requirenent if only respondent had not
been hasty in issuing a notice of deficiency, and then, after the
petition had been filed, had respondent not quickly transferred
the case to the District Counsel’s Ofice. W find this argunent
meritless. The fact is that petitioner and his attorney ignored
the 30-day letter. That letter set forth a clear deadline for

respondi ng to the proposed changes. Petitioner failed to even
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retain counsel until a nonth after this deadline had passed.
Then, after retaining counsel, petitioner continued to ignore the
30-day letter. It was not until respondent nuailed the notice of
deficiency, nore than 2 nonths after the deadline set forth in
the 30-day letter and nore than a nonth after petitioner had
retai ned counsel, that petitioner made any attenpt to contact
respondent.

Petitioner argues that pursuing the Appeals renmedy woul d

have been futil e. See Phillips v. Conm ssioner, 88 T.C. 529

(1987), affd. in part and revd. in part on other grounds 851 F.2d
1492 (D.C. Cir. 1988). |In Phillips the taxpayer was unaware of
the issue until after his case was docketed in the Tax Court.
Furthernore, we found that the Conm ssioner’s insistence on
pursuing the matter through litigation and the refusal to
consider the effect of his own revenue rulings “denonstrate[d]
that any discussion of this issue that petitioner attenpted was
futile.” 1d. at 533. But there is no suggestion here that
respondent’s mnd was closed and that devel opnment of the case

t hrough the adm nistrative Appeal s process woul d have been
unproductive. The fact is that petitioner never attenpted to get
the matter settled before the case was cal endared for trial.

Petitioner also cites Cole v. Commi ssioner, T.C Mno. 1996-

375. In Cole we found that the taxpayer had satisfied the
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exhaustion of admnistrative renedi es requirenent of section 7430
despite not having requested an Appeal s conference.

The taxpayer responded in witing to the Conm ssioner’s 30-day
letter setting forth her argunents and providing substantiation.
She kept up a continuous dialog with the Conm ssioner in an
attenpt to settle the matter and filed a petition wth the Tax
Court only after the Comm ssioner failed to cooperate. W found
that the taxpayer had exhausted her adm nistrative renedies
because of her ongoing dialog with the Comm ssioner, the

Comm ssioner’s failure to respond to several of her letters, the
Comm ssioner’s filing of a notice of deficiency in the m ddle of
t he negotiations process, and her |ack of reason to believe that
t he negotiations had reached an inpasse. See id.

The facts in Cole are distinguishable fromthose in this
case. Petitioner ignored the 30-day letter, delayed providing
request ed docunentation, and rejected respondent’s offer of a
post-petition Appeals conference. Meanwhile, respondent stood
by, ready, willing, and able to proceed with settl enent
di scussions. If petitioner had acted pronptly, this matter could
have been resol ved shortly after petitioner received the 30-day
letter. This is not conduct that we condone. See Uddo v.

Conmi ssioner, T.C. Menp. 1998-276.
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Accordingly, petitioner’s notion will be deni ed.

An appropriate order and

decision will be entered.




